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1. Introduction
This policy must be read in conjunction with Chapter 18 of the Code of Practice - MHA 1983. Chapter 8 (8.79- 8.84) Reference Guide to the MHA 1983.
It is a requirement of the Mental Health Act 1983 Code of Practice for the Trust to have a policy addressing the use of section 5 of the Act. Section 5, subsection 4 of the Mental Health Act states, 
“If, in the case of a patient who is receiving treatment for mental disorder as an in-patient in a hospital, it appears to a nurse of the prescribed class that the patient is suffering from mental disorder to such a degree that it is necessary for his health or safety or for the protection of others for him to be immediately restrained from leaving the hospital; and that it is not practicable to secure the immediate attendance (or clinician) for the purpose of furnishing a report under subsection (2) above, the nurse may record that fact in writing; and in that event the patient may be detained in the hospital for a period of six hours from the time when that fact is so recorded or until the earlier arrival at the place where the patient is detained of a practitioner (or clinician) having power to furnish a report under that subsection.”

2. Purpose and scope of the policy

This policy has been developed in compliance with the requirements of the MHA 1983 Code of Practice. The policy sets out the circumstances in which a nurses holding power can be used, the associated process, and how the use of the power is monitored

3. Definitions

	Subject
	Definition

	Authorised nurse
	Registered Nurse Mental Health or Registered Nurse Learning Disabilities

	Section 5(2)
	A section of the MHA authorising a doctor or approved clinician to detain an inpatient for up to 72 hours, pending a full assessment under the MHA

	Section 132
	A section of the MHA that relates to informing patients of their rights under the Act.

	Nurse of the prescribed class
	A nurse of the prescribed class is defined in Regulation 2 of the Mental Health (Nurses) (England) Order 2008 (SI 2008/1207):
a nurse registered in either Sub Part 1 or 2 of the register maintained under article 5 of the Nursing and Midwifery Order 2001, whose registration includes an entry specified in paragraph (2).
An entry in the register referred to in paragraph (1) is an entry indicating the nurse’s field of practice is either 
MENTAL HEALTH NURSING, or
LEARNING DISABILITY NURSING
A nurse of the prescribed class can invoke the holding power with regard to both mentally disordered and learning disability patients.

	Mental Health Act Office
	The department of the hospital responsible for ensuring that the paperwork and practice relating to detention of patients under the MHA are compliant with the requirements of the Act.

	MHA 
Also referred to as the Act
	Mental Health Act 1983.

	Approved clinician (AC)
	A mental health professional approved by the Secretary of State as having the skills and competency to assess a patient under the Mental Health Act 1983.
Only an AC can be allocated the role of Responsible Clinician (RC) for a person subject to the MHA



4. Principles
This updated policy seeks to operationalise section 5(4) of the MHA, the statutory guidance within the Code of Practice and the Mental Health Act Reference Guide in respect of the use of the nurses holding power under section 5(4) of the MHA.

4.1 Nature of the Power
This power can only be used where the nurse considers that:
•	The patient is suffering from mental disorder to such a degree that it is necessary for the patient to be immediately prevented from leaving the hospital either for the patients’ health or safety or for the protection of other people, and
•	It is not practicable to secure the attendance of a registered medical practitioner (FY2 or more experienced doctor or an approved clinician who can submit a report under section 5(2).
•	It can only be used once the patient has been admitted to the ward.
•	It can be used only when the patient is still on the hospital premises
•	This power cannot be renewed, but that does not prevent it from being used again on a future occasion if necessary.
•	The decision to invoke the power is the personal decision of the nurse, who cannot be instructed to exercise the power by anyone else.

4.2 Assessment before invoking section 5(4)
Before using the power, the nurse must assess:
•	the likely arrival time of the doctor as against the likely intention of the patient to leave. It may be possible to persuade the patient to wait until a doctor or approved clinician arrives to discuss it further, 
and
•	the consequences of a patient leaving hospital before the doctor or approved clinician arrives - in other words, the harm that might occur to the patient or others – in doing so the nurse should consider:

· the patient’s expressed intentions 
· the likelihood of the patient harming themselves or others
· the likelihood of the patient behaving violently
· any evidence of disordered thinking
· the patient’s current behaviour and in particular any changes in the usual behaviour;
· the patient’s recent communication with family and friends
· whether the date is one of special significance for the patient (eg anniversary of a bereavement)
· any recent disturbances on the ward
· any relevant involvement of other patients
· any history of unpredictability or impulsiveness
· any formal risk assessments which have been undertaken (specifically looking at previous behaviours, and
· any other relevant information from other members of the multi-disciplinary team.

Nurses should be particularly alert to cases where patients suddenly decide to leave or become determined to do so urgently.

Nurses should make a full an assessment as possible in the circumstances before using the power, but sometimes it is necessary to invoke the power on the basis of only a brief assessment.

4.3 Procedure
When a patient is detained under the holding power, the authorised nurse completes Form H2 (Form H2 Section 5(4) Record of Hospital in-patient.docx) 
and records this action in the patient’s clinical record making clear the reason for invoking the power and the time it was applied. A section 5(4) checklist is available to assist in completion of the H2 (CHECKLIST-Sec-5-4--SYSTEM-ONE.doc) – available on the Trust intranet ‘Mental Health Act’ forms 

The authorised nurse ensures the patient is made aware that they are now detained and explains to the patient his/her their rights under the Mental Health Act.  This must be recorded on the s.132 module on SystmOne. The patient must also be provided with the s5(4) information leaflet which has been duly completed.  Information is also available in other languages.

Where it is evident the patient does not understand their rights, a care plan addressing this is constructed. (see policy s132). 

The authorised nurse informs the approved clinician/doctor of their decision to use the holding power. Where the nurse has difficulty contacting a doctor/approved clinician, or a doctor/approved clinician is unable to attend the ward, the nurse should contact the appropriate manager of the service or on call manager, on or before the fourth hour has elapsed, and agree actions (if any) to be taken if the holding power expires. 

All completed original forms are to be sent to Mental Health Act administration office as office as soon as possible by scanning them and emailing them to the MHA office generic team e mail account.  If the form is completed electronically and electronically signed this must be emailed to the relevant MHA Office.

Barnsley: mhaofficebarnsley@swyt.nhs.uk 
Calderdale & Kirklees: mhaofficehalifax@swyt.nhs.uk
Doncaster: mhaofficedoncaster@swyt.nhs.uk
Wakefield: mhaofficewakefield@swyt.nhs.uk
 

Original forms should then be placed in the MHA paperwork  box which is held at reception or in the ward office on each ward.. MHA office staff will collect the originals during usual office hours. 

Process for Enfield Down, Lyndhurst, Poplars. Submit the H2 electronically as set out above, then place  the original  in a secure blue transit bag and Place the blue bag in the internal mail. Ensure that the blue bag  is sent to the local MHA Office, is correctly addressed, marked confidential and secured appropriately as per information governance procedures.  The local Mental Health Act office should be informed when papers are placed in the internal post.  

4.4 Expiration of Holding Power
The holding power lapses upon the arrival of the doctor/approved clinician.  The six hour holding period counts as part of the 72 hour holding period if the doctor decides to report under section 5 (2).

If the doctor has not attended the ward, the nurse in charge should report this immediately to their manager or the on-call manager, and the consultant or duty consultant, and implements any plan which has been constructed. In the event of the doctor not attending the ward within the 6 hours of the s.5(4) a Datixform is to be raised, detailing the difficulties which have been encountered.

If the patient is not made subject to a section 5(2) the outcome of the assessment and what happened to the patient: i.e. discharged, voluntary admission or detained under other powers is reflected in the SystmOne clinical record and communicated to the MHA Office who will update the MHA module of SystmOne.

5. Duties
Trust Board is responsible for approving the policy for the approval, dissemination and implementation of policies and procedures as outlined in this document.

The Lead Director is responsible for ensuring that the policy has been developed in line with the Trust policy for the development, approval and dissemination of policy and procedural documents.

General managers, Matrons,  quality governance leads, clinical leads and ward managers are responsible for ensuring that staff in their area of responsibility are aware of their responsibilities under the policy and that they follow the policy.

Medical, nursing and other clinical staff are responsible for ensuring that their actions comply with the policy.

Mental Health Act Office staff are responsible for advising on the practice related to the policy insofar as it is governed by the Mental Health Act 1983.

6. Equality Impact Assessment
The Trust aims to ensure its policies and procedures promote equality both as a provider of services and as an employer.

The policy has had an equality impact assessment completed (appendix A). There were no groups on whom the policy had a more negative impact than others.

7. Dissemination and implementation arrangements (including training)
The policy will be disseminated through the Trust information channels and through professional groups.

· The Trust MHA intranet page holds resources to support clinical practice. 
· Any additional guidance and support materials will be identified by quality governance leads and raised at the Code of Practice Group
· Advice can be sought through the local MHA office by contacting Trust wide MHA managers at mhamcamanagement@swyt.nhs.uk 

Directors are responsible for ensuring that staff within their area of responsibility are aware of new or amended policies and procedures related to their work and the change is communicated in The Headlines. If local teams download and keep a paper version of documents, the responsible manager must identify someone within the team who is responsible for updating the paper version.

8. Process for monitoring compliance and effectiveness
· The Hospital Managers will monitor the arrangements through the Mental Health Act Committee. They will be supported by the Mental Health Act Office.
· Each quarter the Mental Health Act Committee receives the Performance and Monitoring Report. This contains a breakdown of s.5(4) activity and any associated exception reports with assurances for compliance with the requirements of the Act and the code of practice. 
· Checklists are available on the MHA intranet page
· The Code of Practice Group considers s.5(4) activity each quarter 

9. Review and revision arrangements
The policy will be reviewed by the Associate Director, Legal Services on behalf of the Hospital Managers and accountable director by the review date, or earlier if required. Previous copies will be archived in line with Trust procedures.

10. References
Mental Health Act 1983
Mental Health (Nurses) (England) Order 2008 (SI 2008/1207)
Section 5(2) Policy
Section 132 policy
Mental Health Act 1983 code of practice (2015)

11. Associated documents
Department of Health (2015) Reference Guide to the Mental Health Act 1983, TSO
Department of Health (2015) Mental Health Act 1983: Code of Practice, TSO

12. Appendices
Appendix A: 	Equality Impact Assessment (EIA)
Appendix B	Checklist for the approval of a procedural document
Appendix C:	Version control sheet
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